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          NO. 45250 
 
          Bannock County Case No.  
          CR-2016-9836 
 
           
          RESPONDENT'S BRIEF 
 
     
      Issue 
Has Moemberg failed to establish that the district court abused its discretion by imposing 
a unified sentence of 10 years, with five years fixed, upon her guilty plea to felony DUI? 
 
 
Moemberg Has Failed To Establish That The District Court Abused Its Sentencing Discretion 
 
 On July 9, 2016, Moemberg – who was on parole for her sixth DUI conviction – drove 
without a valid driver’s license, picked up her ex-boyfriend (with whom she had a no contact 
order), purchased alcohol, and “‘cruised around’” while consuming alcohol “from about 4:00 pm 
until midnight.  During the latter part of the day, she had her infant child in the car with them.”  
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(PSI, pp.6-13, 15, 26.1)  An officer stopped Moemberg after observing her “swerving” on the 
roadway and failing to stop at a stop sign.  (R., p.13.)  Upon approaching Moemberg’s vehicle, 
the officer noted that Moemberg’s three-month-old baby “was not appropriately strapped into the 
car seat” and “the car seat was canted over to the side.”  (R., p.15.)  Moemberg smelled of 
alcohol, her eyes were “red and bloodshot,” she “appeared to be falling asleep” while talking to 
the officer, and she “could not maintain her balance when [the officer] asked her to get out of the 
car.”  (R., p.14.)  Moemberg admitted that she had been drinking, that she was “feeling the 
effects of the alcohol,” and that she “did not feel safe to be driving.”  (R., p.14.)  She failed the 
horizontal gaze nystagmus test, refused to complete further field sobriety tests, and refused to 
submit to a breath test.  (R., p.14.)  The officer subsequently obtained a warrant for an 
involuntary blood draw, which yielded a blood alcohol content of 0.195.  (R., p.14; PSI, p.30.)   
The state charged Moemberg with felony DUI (prior felony DUI conviction within 15 
years), with a persistent violator enhancement.  (R., pp.81-86.)  Pursuant to a plea agreement, 
Moemberg pled guilty to felony DUI and the state dismissed the persistent violator enhancement.  
(R., pp.111, 117.)  The district court imposed a unified sentence of 10 years, with five years 
fixed.  (R., pp.122-25.)  Moemberg filed a notice of appeal timely from the judgment of 
conviction.  (R., pp.127-30.)   
Moemberg asserts her sentence is excessive in light of her difficult childhood, mental 
health issues, and desire to “address her problems with substance abuse” and to “take care of her 
family.”  (Appellant’s brief, pp.5-8.)  The record supports the sentence imposed. 
   
                                            
1 PSI page numbers correspond with the page numbers of the electronic file “CONFIDENTIAL 
CERTIFICATE OF EXHIBITS MOEMBERG 45250.pdf.” 
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When evaluating whether a sentence is excessive, the court considers the entire length of 
the sentence under an abuse of discretion standard.  State v. McIntosh, 160 Idaho 1, 8, 368 P.3d 
621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008).  It is presumed 
that the fixed portion of the sentence will be the defendant's probable term of confinement.  State 
v. Oliver, 144 Idaho 722, 726, 170 P.3d 687, 391 (2007).  Where a sentence is within statutory 
limits, the appellant bears the burden of demonstrating that it is a clear abuse of discretion.  
McIntosh, 160 Idaho at 8, 368 P.3d at 628 (citations omitted).  To carry this burden the appellant 
must show the sentence is excessive under any reasonable view of the facts.  Id.  A sentence is 
reasonable if it appears necessary to accomplish the primary objective of protecting society and 
to achieve any or all of the related goals of deterrence, rehabilitation, or retribution.  Id.  The 
district court has the discretion to weigh those objectives and give them differing weights when 
deciding upon the sentence.  Id. at 9, 368 P.3d at 629; State v. Moore, 131 Idaho 814, 825, 965 
P.2d 174, 185 (1998) (court did not abuse its discretion in concluding that the objectives of 
punishment, deterrence and protection of society outweighed the need for rehabilitation).  “In 
deference to the trial judge, this Court will not substitute its view of a reasonable sentence where 
reasonable minds might differ.”  McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting Stevens, 
146 Idaho at 148-49, 191 P.3d at 226-27).  Furthermore, “[a] sentence fixed within the limits 
prescribed by the statute will ordinarily not be considered an abuse of discretion by the trial 
court.”  Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).    
The maximum prison sentence for felony DUI is 10 years.  I.C. §§ 18-8005(6), -8005(9).  
The district court imposed a unified sentence of 10 years, with five years fixed, which falls well 
within the statutory guidelines.  (R., pp.122-25.)  On appeal, Moemberg contends that her 
sentence is excessive because she had a “difficult childhood,” she was provisionally diagnosed 
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with an unspecified anxiety disorder, and she still wishes to address her alcohol problem and to 
“‘be there’” for her mother and children  (Appellant’s brief, pp.5-8 (quoting PSI, p.21).)  
However, Moemberg lamented about her difficult childhood, was diagnosed with anxiety, and 
stated that she wished to seek help for her alcohol problem and to “‘take care of [her] family’” 
(including her infant and/or elderly mother) in 2008 and/or earlier, and none of these previously-
existing factors have prevented Moemberg from continuing to endanger others by driving while 
intoxicated.  (PSI, pp.18, 56-57, 65, 69, 78-79, 82-86.)   
At sentencing, the state addressed the seriousness of the offense, Moemberg’s repeated 
DUI offending, and her failure to rehabilitate or be deterred.  (5/30/17 Tr., p.3, L.3 – p.4, L.16 
(Appendix A).)  The district court subsequently articulated the correct legal standards applicable 
to its decision and also set forth its reasons for imposing Moemberg’s sentence.  (5/30/17 Tr., 
p.5, L.18 – p.6, L.16 (Appendix B).)  The state submits that Moemberg has failed to establish an 
abuse of discretion, for reasons more fully set forth in the attached excerpts of the sentencing 
hearing transcript, which the state adopts as its argument on appeal.  (Appendices A and B.)  
 
Conclusion 
 The state respectfully requests this Court to affirm Moemberg’s conviction and sentence. 
       




      __/s/_Lori A. Fleming___________ 
      LORI A. FLEMING 
      Deputy Attorney General 
 
 
      VICTORIA RUTLEDGE 
      Paralegal 
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CERTIFICATE OF SERVICE 
 
 I HEREBY CERTIFY that I have this 6th day of December, 2017, served a true and 
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to: 
 
BEN P. MCGREEVY  
  DEPUTY STATE APPELLATE PUBLIC DEFENDER 
 




      __/s/_Lori A. Fleming___________ 
     LORI A. FLEMING 
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1 May ;30, 2017 1 to consider placing Ms. Moemberg on a retained 
2 9:22a.m. 2 jurisdiction program. The reason I ask that, of course, 
3 THE COURT: The Cowt will take up the matter of 3 the program has changed. I think it's more effective in 
4 State ofldaho vs. Delight Moemberg; CR-2016-9836. I'm 4 treating people with addiclion lhan il was previously. 
5 showing lhat we're here for scnlencing. 5 I don't think -- 1 disagree with the presentence 
6 At au earlier se~iou, Ms. Mocmbcrg, you had pled 6 investigator when she indir.ates that Ms. Mocmbcrg can 
7 guilty to the crime of felony DUI. At that time I 7 probably get the treatment she need~ in a con·ectional 
8 ordered a PSI reporl. I have received and reviewed tbe 8 facility . . J do believe that -- again, that she's 
9 report. Have you seen il? 9 capable of being rehabilitated, and I think that's 
10 THE DEFENDANT: Yes, Your Honor. 10 evidenced by the GAIN assessment; however -- wllich 
11 THE COURT: Have you had an opportunity to discuss 11 again, recommends outpatienl treatment. 
12 it with your lawyer? 12 I would note to the Court that regardless of what 
13 THE DEFENDANT: Yes, I have. 13 this Cowt does, Ms. Moemberg is on parole, and I tllink 
14 THE COURT: And, Mr. Larsen, was there anything in 14 thal's a faclor lhal has to be taken into consideralion. 
15 lhat report your client found was factually incorrect? 15 I don't know what's going to happen with respect to her 
16 MR. LARSEN: No, sir. 16 parole violation which has been filed. I do believe 
17 THE COURT: Then you may go ahead and make your 17 that if the C'.-0urt did granl a rider, in some cases the 
18 recommendation. 18 parole commission goes along with the rider and would 
19 MR. t.ARSEN: Thank you, Yow· Honor. 19 1-estore the offender to probation at some point - or 
20 Your Honor, I would note that while the prcscntcncc 20 parole. Excuse me. 
21 report itself reoommends that the C'..ourt im{l()ses sentence 21 In the alternative, if the Courl decides lhal lhal's 
22 in a state con-ectional facility, the GAIN assessment 22 not in the cards or not appropriate for whatever 1-cason, 
23 recommends outpatient treatment. 23 I would ask the Court to impose a concurrent sentence 
24 While I realize that that's not likely, and I think 24 with her parnle - her underlying parole violation, 
25 Delight reali1.es it's not likely, I would ask the Court 25 whatever that might be, but no more than two fixed 
1 2 
1 or -- and three indeterminate. Thank you. 1 I noted that we did kind of a tally in our office 
2 THE COURT: Ms. Price. 2 with her record ofDUis, and from whal I can see, she 
3 MS. PRICE: Thank you, Your Honor. We arc agreeing 3 has -- she had a felony om in Bannock County in 2002; 
4 with what's in the presentence report, that of prison. 4 she had a felony DUI in 1999; she had au excessive DUI 
5 We'd be asking for au underlying of six years fixed, 5 hi 1997, a misdemeanor in our county; a~ well as in 1996 
6 four years h1dctcrminatc. 6 she had a DUI, a misdemeanor. Up in Bingham County in 
7 Tn addition, we are asking for restitution in the 7 2008 she had a felony DUI. I think also in Power County 
8 amount of $100. We submitted that in an April 3rd 8 she had an aggravated DUI in 1999, and then a felony DUI 
9 letter to the Court and hopefully to counsel, if he 9 that she also had in Power County. 
10 received that. 10 So I think if you look al all those various issues 
11 J trunk in looking at the circumstances, she does 11 with drinking and dri viug, the cil'cumstances of this 
12 lake some responsibility. She acknowledges lhat she 12 case, I believe that the Court -- and would ask the 
13 does need treabnent. I think the big factor's in here 13 Court to follow the recommendations of the presentem~ 
14 that she was drinking and driving. She had a child in 14 investigator in thL~ maller and impose a sentence of six 
15 her vehicle with her as well as another individual. 15 years fixed, four years indelerminate in prison. Your 
16 She's had multiple opportunities for treatment, to 16 Honor. 
17 change, and to deal with the alcohol addiction that she 17 THE COURT: Thank you. 
18 does have; and it doesn't appear that lhat's laken 18 Mr. Larsen. 
19 effect. 19 MR. LARSEN: Well, again, Your Honor, I would 
20 I think when you look at the factors of sentencing, 20 disagree and certainly as to the lenglh of the sentence. 
21 when you have punishment, deterrence, protection of 21 lt appears from the presenlence repo1t -- and Ms. Price 
22 society, rehabilitation, as well as 1-estitution, I think 22 acknowledged-- that Dclight's willing to make changes. 
23 if you apply all those various factors to the 23 She has been incarcerated since July oflasl year, 
24 circumstances here, I believe that prison would be 24 approximately 11 months. I'd stick by my original 
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1 alternative, no more than two fixed and three 1 have a hard time seeing how I would give less in this 
2 indetem1inate. Thank you. 2 case than was given in that case. Thaljusl seems to me 
3 THE COURT: Ms. Moembcrg, do you want to make a 3 there's no deterrence if you get a smaller sentence. 
4 statement today? 4 She has been in the Wood Pilot program but did not 
5 THE DEFENDANT: Yes, Your Honor. 5 last in that one before she went back to prison,. and she 
6 THE COURT: Go ahead. 6 was on parole at the time this crime occurred. 
7 THE DEFENDANT: I just hope that -- 7 I just don'l know what else I can do to dete1· her 
8 THE COURT: Mr. Larsen, would you pull the 8 from drinking and driving. She's made a pattern of this 
9 microphone over closer to her? 9 throughout her life. So I am going to impose a prison 
10 THE DEFENDANT: -- the courts can decide to go on my 10 sentence. I'm going lo impose a sentence that's going 
11 attorney's better judgmenl. I know I'm an alcoholic and 11 lO be five years fixed; five years indetenninate. I do 
12 that does need tremendous treabncnt. And I believe that 12 that with the caveat if the parole board sends her on a 
13 the new model in the rider program Is -- can address me 13 rider in their case, then I would entertain a Rule 35; 
14 and help me correct my wrongs. Thank you. 14 but they're going lo have to make that move. She will 
15 THE COURT: .All right. Is there any legal cause why 15 get credit for time that she has already served, and it 
16 sentence should not be pronounced at this time? 16 will run concurrent with her e.xisti ng case. 
17 MR. LARSEN: No, Your Honor . . 17 You have 42 days to file an appeal. If you cannot 
18 THE COURT: I have heard and considered the 18 afford the cost of an appeal, you have the right to 
19 recommendations of cotu1Sel. I have reviewed the PSI 19 petition to appeal without costs. Good luck to you. 
20 report. I have considered the criteria in the T90hlll 20 MR. LARSEN: Thank you, Your Honor. 
21 dedsion and in Idalia Code Section 19-2521. 21 MS. PRICE: Your Honor, we1-e you going to ad~ 
22 I'm certainly not disagreeing wilh the State on the 22 the restitution request? 
23 number of Dill convictions. I didn't count up the 23 THE OOURT: Oh, sorry. 
24 misdemeanors, but I do show four felony DUis, including 24 MS. PRICE: That's okay. 
25 in 2008 a DUI that got a sentence of five plus five. I 25 THE COURT: I am imposing oourt costs of $290.50; 
5 6 
1 restitution of$ 100. 
2 MS. PRICE: Thank you, Your Honor. 1 REOORTBR'S CEi\Tl UCM~ 
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5 Now, Mr. Larsen, you're done; right? ; 11.t:purt.itH' ,·,ce. Stat• qf I<*U\Q, dQ htnl>y cuti.fy that 
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